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§140.94 Appendix D—Form of indem-
nity agreement with Federal agen-
cies.

This indemnity agreement No. D is
entered into by and between the
(hereinafter referred to as the licensee) and
the United States Nuclear Regulatory Com-
mission (hereinafter referred to as the Com-
mission) pursuant to subsection 170(c) of the
Atomic Energy Act of 1954, as amended
(hereinafter referred to as the Act).

ARTICLE I

As used in this agreement,

1. Nuclear reactor, byproduct material, per-
son, source material, special nuclear material,
and precautionary evacuation shall have the
meanings given them in the Atomic Energy
Act of 1954, as amended, and the regulations
issued by the Commission.

2. (a) Nuclear incident means any occur-
rence including an extraordinary nuclear oc-
currence or series of occurrences at the loca-
tion or in the course of transportation caus-
ing bodily injury, sickness, disease, or death,
or loss of or damage to property, or loss of
use of property, arising out of or resulting
from the radioactive, toxic, explosive, or
other hazardous properties of the radioactive
material.

(b) Any occurrence including an extraor-
dinary nuclear occurrence or series of occur-
rences causing bodily injury, sickness, dis-
ease, or death, or loss of or damage to prop-
erty, or loss of use of property, arising out of
or resulting from the radioactive, toxic, ex-
plosive or other hazardous properties of

(i) The radioactive material discharged or
dispersed from the location over a period of
days, weeks, months or longer and also aris-
ing out of such properties of other material
defined as the radioactive material in any
other agreement or agreements entered into
by the Commission under subsection 170(c) or
(k) of the Act and so discharged or dispersed
from the location as defined in any such other
agreement, or

(ii) The radioactive material in the course
of transportation and also arising out of
such properties of other material defined in
any other agreement entered into by the
Commission pursuant to subsection 170(c) or
(k) of the Act as the radioactive material and
which is in the course of transportation shall
be deemed to be a common occurrence. A
common occurrence shall be deemed to con-
stitute a single nuclear incident.

3. Extraordinary nuclear occurrence means
an event which the Commission has deter-
mined to be an extraordinary nuclear occur-
rence as defined in the Atomic Energy Act of
1954, as amended.

4. In the course of transportation means in
the course of transportation within the
United States, or in the course of transpor-
tation outside the United States and any
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other nation, and moving from one person li-
censed by the Commission to another person
licensed by the Commission, including han-
dling or temporary storage incidental there-
to, of the radioactive material to the loca-
tion or from the location provided that:

(a) With respect to transportation of the
radioactive material to the location, such
transportation is not by predetermination to
be interrupted by the removal of the mate-
rial from the transporting conveyance for
any purpose other than the continuation of
such transportation to the location or tem-
porary storage incidental thereto;

(b) The transportation of the radioactive
material from the location shall be deemed
to end when the radioactive material is re-
moved from the transporting conveyance for
any purpose other than the continuation of
transportation or temporary storage inci-
dental thereto;

(c) In the course of transportation as used in
this agreement shall not include transpor-
tation of the radioactive material to the lo-
cation if the material is also in the course of
transportation from any other location as de-
fined in any other agreement entered into by
the Commission pursuant to subsection
170(c) or (k) of the Act.

5. Person indemnified means the licensee
and any other person who may be liable for
public liability.

6. Public liability means any legal liability
arising out of or resulting from a nuclear in-
cident or precautionary evacuation (includ-
ing all reasonable additional costs incurred
by a State, or a political subdivision of a
State, in the course of responding to a nu-
clear incident or precautionary evacuation),
except (1) claims under State of Federal
Workmen’s Compensation Acts of employees
of persons indemnified who are employed (a)
at the location or, if the nuclear incident oc-
curs in the course of transportation of the
radioactive material, on the transporting ve-
hicle, and (b) in connection with the licens-
ee’s possession, use, or transfer of the radio-
active material; (2) claims arising out of an
act of war; and (3) claims for loss of, or dam-
age to, or loss of use of (a) property which is
located at the location and used in connec-
tion with the licensee’s possession, use, or
transfer of the radioactive material, and (b)
if the nuclear incident occurs in the course
of transportation of the radioactive mate-
rial, the transporting vehicle, containers
used in such transportation, and the radio-
active material.

7. The location means the location de-
scribed in Item 3 of the Attachment hereto.

8. The radioactive material means source,
special nuclear, and byproduct material
which (1) is used or to be used in, or is irradi-
ated or to be irradiated by, the nuclear reac-
tor or reactors subject to the license or li-
censes designated in the Attachment hereto,
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or (2) is produced as the result of operation
of said reactor(s).

9. United States when used in a geographical
sense includes Puerto Rico and all territories
and possessions of the United States.

ARTICLE II

1. The Commission undertakes and agrees
to indemnify and hold harmless the licensee
and other persons indemnified, as their in-
terest may appear, from public liability.

2. With respect to damage caused by a nu-
clear incident to property of any person le-
gally liable for the nuclear incident, the
Commission agrees to pay to such person
those sums which such person would have
been obligated to pay if such property had
belonged to another; provided, that the obli-
gation of the Commission under this para-
graph 2 does not apply with respect to:

(a) Property which is located at the loca-
tion and used in connection with the licens-
ee’s possession, use or transfer of the radio-
active material;

(b) Property damage due to the neglect of
the person indemnified to use all reasonable
means to save and preserve the property
after knowledge of a nuclear incident;

(c) If the nuclear incident occurs in the
course of transportation of the radioactive
material, the transporting vehicle and con-
tainers used in such transportation;

(d) The radioactive material.

3. [Reserved]

4. With respect to any extraordinary nu-
clear occurrence to which this agreement ap-
plies, the Commission, and the licensee on
behalf of itself and other persons indem-
nified, insofar as their interests appear, each
agree to waive:

(a) Any issue or defense as to the conduct
of the claimant or fault of persons indem-
nified, including, but not limited to:

(1) Negligence;

(2) Contributory negligence;

(3) Assumption of the risk;

(4) TUnforeseeable intervening causes,
whether involving the conduct of a third per-
son or an act of God.

As used herein, conduct of the claimant in-
cludes conduct of persons through whom the
claimant derives his cause of action;

(b) Any issue or defense as to charitable or
governmental immunity;

(c) Any issue or defense based on any stat-
ute of limitations if suit is instituted within
3 years from the date on which the claimant
first knew, or reasonably could have known,
of his injury or damage and the cause there-
of.

The waiver of any such issue or defense
shall be effective regardless of whether such
issue or defense may otherwise be deemed ju-
risdictional or relating to an element in the
cause of action. The waivers shall be judi-
cially enforceable in accordance with their
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terms by the claimant against the person in-
demnified.

5. The waivers set forth in paragraph 4 of
this article:

(a) Shall not preclude a defense based upon
a failure to take reasonable steps to mitigate
damages;

(b) Shall not apply to injury or damage to
a claimant or to a claimant’s property which
is intentionally sustained by the claimant or
which results from a nuclear incident inten-
tionally and wrongfully caused by the claim-
ant;

(c) Shall not apply to injury to a claimant
who is employed at the site of and in connec-
tion with the activity where the extraor-
dinary nuclear occurrence takes place if ben-
efits therefor are either payable or required
to be provided under any workmen’s com-
pensation or occupational disease law: Pro-
vided, however, That with respect to an ex-
traordinary nuclear occurrence occurring at
the facility, a claimant who is employed at
the facility in connection with the construc-
tion of a nuclear reactor with respect to
which no operating license has been issued
by the Nuclear Regulatory Commission shall
not be considered as employed in connection
with the activity where the extraordinary
nuclear occurrence takes place if:

(1) The claimant is employed exclusively in
connection with the construction of a nu-
clear reactor, including all related equip-
ment and installations at the facility, and

(2) No operating license has been issued by
the NRC with respect to the nuclear reactor,
and

(3) The claimant is not employed in con-
nection with the possession, storage, use or
transfer of nuclear material at the facility;

(d) Shall not apply to any claim for puni-
tive or exemplary damages, provided, with
respect to any claim for wrongful death
under any State law which provides for dam-
ages only punitive in nature, this exclusion
does not apply to the extent that the claim-
ant has sustained actual damages, measured
by the pecuniary injuries resulting from
such death but not to exceed the maximum
amount otherwise recoverable under such
law;

(e) Shall be effective only with respect to
those obligations set forth in this agree-
ment;

(f) Shall not apply to, or prejudice the
prosecution or defense of, any claim or por-
tion of claim which is not within the protec-
tion afforded under (1) the limit of liability
provisions under subsection 170(e), of the
Atomic Energy Act of 1954, as amended, and
(2) the terms of this agreement.

6. With respect to a common occurrence,
the obligations of the Commission under this
Article shall apply only with respect to such
public liability and such damage to property
of persons legally liable for the nuclear inci-
dent (other than such property described in
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the proviso to paragraph 2 of this Article) as
in the aggregate exceed whichever of the fol-
lowing is lower: (1) The sum of the amount of
financial protection established under all ap-
plicable agreements; or (2) an amount equal
to the sum of $200,000,000 and the amount
available as secondary financial protection.
As used in this Article applicable agreements
means each agreement entered into by the
Commission pursuant to subsection 170(c) or
(k) of the Act in which agreement the nu-
clear incident is defined as common occur-
rence.

7. The obligations of the Commission under
this agreement shall apply only with respect
to nuclear incidents occurring during the
term of this agreement.

8. The obligations of the Commission under
this and all other agreements and contracts
to which the Commission is a party shall not
with respect to any nuclear incident, in the
aggregate exceed whichever of the following
is the lower: (a) $500,000,000 or (b) with re-
spect to a common occurrence, $560,000,000
less the sum of the amounts of financial pro-
tection established under all applicable
agreements.

9. Bankruptcy or insolvency of any person
indemnified or of the estate of any person in-
demnified shall not relieve the Commission
of any of its obligations hereunder.

ARTICLE ITT

1. When the Commission determines that
the United States will probably be required
to make indemnity payments under the pro-
visions of this agreement, the Commission
shall have the right to collaborate with the
licensee and other persons indemnified in the
settlement and defense of any claim (pro-
vided that no government indemnity that
would otherwise be available to pay public
liability claims is used for these purposes)
and shall have the right (a) to require the
prior approval of the Commission for the set-
tlement or payment of any claim or action
asserted against the licensee or other per-
sons indemnified for public liability or dam-
age to property of persons legally liable for
the nuclear incident which claim or action
the licensee or the Commission may be re-
quired to indemnify under this agreement;
and (b) to appear through the Attorney Gen-
eral of the United States on behalf of the 1i-
censee or other person indemnified, take
charge of such action and settle or defend
any such action. If the settlement or defense
of any such action or claim is undertaken by
the Commission, the licensee shall furnish
all reasonable assistance in effecting a set-
tlement or asserting a defense.

2. Neither this agreement nor any interest
therein nor claim thereunder may be as-
signed or transferred without the approval of
the Commission.
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ARTICLE IV

The parties agree that they will enter into
appropriate amendments of this agreement
to the extent that such amendments are re-
quired pursuant to the Atomic Energy Act of
1954, as amended, or licenses, regulations or
orders of the Commission.

ARTICLE V

The licensee agrees to pay to the Commis-
sion such fees as are established by the Com-
mission pursuant to regulations or orders of
the Commission.

ARTICLE VI

The term of this agreement shall com-
mence as of the date and time specified in
Item 4 of the attachment and shall termi-
nate at the time of expiration of that license
specified in Item 2 of the Attachment, which
is the last to expire; provided that, except as
may otherwise be provided in applicable reg-
ulations or orders of the Commission, the
term of this agreement shall not terminate
until all the radioactive material has been
removed from the location and transpor-
tation of the radioactive material from the
location has ended as defined in paragraph
4(b), Article I of this section. Termination of
the term of this agreement shall not affect
any obligation of the licensee or any obliga-
tion of the Commission under this agreement
with respect to any nuclear incident occur-
ring during the term of this agreement.

UNITED STATES NUCLEAR REGULATORY
COMMISSION

Indemnity Agreement No. D-

ATTACHMENT

Item 1—Licensee
Address - - )
Item 2—License number or numbers
Item 3—Location

Item 4—The indemnity agreement des-
ignated above, of which this Attachment is
a part, is effective as of ~_m., on the
day of ,19 .
For the United States Nuclear Regulatory
Commission.

By
For the
(Name of licensee)
By
Dated at Bethesda, MD, the
day of ,19 .

[27 FR 2886, Mar. 29, 1962]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §140.94, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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